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Dispute resolution is not usually the first consideration
for international business. Unfortunately legal disputes
do occur and if they happen you will need to be able to
navigate the best way forward. This is where arbitration
can play an effective role in avoiding the complexities 
of cross-border litigation.

Arbitration is increasingly being used in the Asia-Pacific
region as a cost-effective, prompt, neutral and readily
enforceable means of resolving disputes. This is not only
because of the rapid expansion in international trade 

in the region, but because businesses are seeing the benefits of arbitration.

This publication by the Australian Centre for International Commercial
Arbitration explains why many businesses are choosing arbitration to resolve
disputes in the Asia-Pacific. It is written for business leaders not arbitration
lawyers.

The publication highlights why Asia-Pacific economies should consider local
arbitration. There are many centres in the region offering world-class facilities,
access to arbitrators with considerable experience, and a neutral forum in
which all parties can be confident of receiving a fair hearing. 

I encourage you to read this publication and consider the benefits of international
arbitration, particularly at an Asian-Pacific centre.

The Hon Philip Ruddock MP
Attorney-General
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AAA ............................American Arbitration Association 

ACICA ........................Australian Centre for International Commercial Arbitration 

AMTAC ....................Australian Maritime and Transport Arbitration Commission

ANZCERTA ............Australia New Zealand Closer Economic Relations Trade Agreement

APRAG ......................Asia Pacific Regional Arbitration Group 

BITs ..............................Bilateral Investment Treaties – sometimes known as
Investment Protection and Promotion Agreements (IPPAs)

CIETAC ......................China International Economic and Trade Arbitration Commission 

FTAs ............................Free Trade Agreements  

HKIAC ........................Hong Kong International Arbitration Centre 

Host State ............The State in which an investment has been made

IBA ................................International Bar Association

ICC ................................International Court of Arbitration of the International Chamber 
of Commerce 

ICSID ..........................International Centre for the Settlement of Investment Disputes

ICSID ..........................Convention on the Settlement of Investment Disputes between
Convention States and Nationals of Other States 

Investor-State....Arbitration between a foreign investor and the Host State
arbitration

JCAA ..........................Japan Commercial Arbitration Association

KCAB ..........................Korean Commercial Arbitration Board

KLRCA ......................Kuala Lumpur Regional Centre for Arbitration 

LCIA ............................London Court of International Arbitration 

Model Law ..........UNCITRAL Model Law on International Commercial Arbitration 

New York ..............United Nations Convention on the Recognition and
Convention Enforcement of Foreign Arbitral Awards 1958 

SCC ..............................Arbitration Institute of the Stockholm Chamber of Commerce 

SIAC ............................Singapore International Arbitration Centre 

Swiss ..........................Swiss Chambers of Commerce and Industry
Chambers

UNCITRAL..............United Nations Commission on International Trade Law 
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What is international arbitration?

International commercial arbitration is a private method of dispute resolution
in which parties from different countries choose to have their disputes 
decided by one or more arbitrators, without recourse to the courts of a particular
country. The resulting award is final and binding on the parties and is readily
enforceable throughout the world. The arbitral tribunal can include legal
and/or technical experts of the parties’ own choosing, and use procedures
which the parties can select and influence. Arbitration is a private process
which can be kept confidential and can provide for the quick, practical, and
economical settlement of cross-border disputes. The process is flexible and
can be adapted to meet the needs of the parties and the circumstances of
their transaction.

The several advantages of international arbitration have made it the 
preferred method for resolving cross-border disputes in the world today.

Arbitration, litigation and mediation compared

Arbitration is similar to litigation in providing the certainty of a determination
which is binding on the parties. Arbitration does, however, differ from 
litigation in a number of important respects, and in ways which can provide
very significant advantages to the parties. 

• Parties in an arbitration have a significant degree of control over the
choice of decision maker whereas in litigation the decision maker is
selected by the court, often without regard to his or her knowledge,
experience or suitability to decide the dispute in question. 

• Arbitration is usually conducted in private whereas litigation is generally
conducted in public. 

• Arbitration is conducted in a far less formal manner than litigation and
the parties are able to influence the manner in which the arbitration 
is conducted by, in some cases, prior agreement between them on the
procedures to be applied. 

• Arbitral awards are readily enforceable throughout the world. This is of
vital importance in international disputes, particularly as court judgments
are not readily enforceable internationally.

Overview of international arbitration
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Mediation (also called conciliation) is a procedure in which a neutral 
intermediary appointed by the parties or at their request assists the parties
in reaching an agreed, mutually satisfactory, settlement of a dispute. 
A key difference between mediation and arbitration is that the mediation
process is non-binding. While the agreed settlement is binding, it is generally
only binding as a contract and not as a court judgment or arbitral award as
the mediator does not have any power to impose a decision on the parties. 
The role of the mediator is rather to assist the parties in reaching their own
settlement. Mediation is also voluntary in the sense that either party 
may abandon the mediation at any stage prior to the signing of an agreed
settlement.

Legislative framework for arbitration

The essential underpinning of international arbitration is the United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards
1958 (‘New York Convention’). The New York Convention imposes two main
obligations on the courts of States which are parties to the Convention.
These courts must:

• when faced with a dispute which is covered by an arbitration agreement
(and when requested by one of the parties) stay the court proceedings
and refer the parties to arbitration; and

• recognise and enforce arbitral awards made in other States, subject to
specific limited exceptions.
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The New York Convention is currently in force in 142 States throughout the
world, including all major trading nations.1

The United Nations Commission on International Trade Law (‘UNCITRAL’) 
has also developed the Model Law on International Commercial Arbitration
(‘Model Law’). As the name suggests, this is a model law on international
arbitration that countries can incorporate into their own domestic law. The purpose
of this is to harmonise and modernise the law and practice of international
commercial arbitration around the world. The Model Law reflects worldwide
consensus on key aspects of international arbitration practice having been
accepted by countries of all regions and the different legal or economic 
systems of the world. 

To date laws based on the Model Law have been enacted in 52 countries around
the world. Some countries have applied the Model Law to all commercial arbitration
while others have confined its application to “international” arbitration.

The Model Law has been incorporated into Australian law through the
International Arbitration Act 1974 (Cth). This Act also gives effect to the 
New York Convention and the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (‘ICSID Convention’)
which is discussed further in the section on Investor-State arbitration.

Arbitration in Australia is also regulated by the Commercial Arbitration Acts
of the States and Territories of Australia.2 These Acts are largely uniform and
regulate arbitrations that are not “international” or where the parties have
agreed to settle their dispute otherwise than in accordance with the Model Law.
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Arbitral institutions throughout the world

There is a growing number of institutions around the world which assist 
parties with the administration of arbitral proceedings. One of the oldest
and most respected is the International Court of Arbitration of the
International Chamber of Commerce (‘ICC’) located in Paris, France. Other
prominent European arbitral institutions include the London Court of
International Arbitration (‘LCIA’), the Swiss Chambers of Commerce and
Industry (‘Swiss Chambers’) and the Arbitration Institute of the Stockholm
Chamber of Commerce (‘SCC’). In North America the American Arbitration
Association (‘AAA’) is the leading international arbitration institution.

Recent years have seen a proliferation of arbitral organisations in Asia, with
the Hong Kong International Arbitration Centre (‘HKIAC’), the Singapore
International Arbitration Centre (‘SIAC’), the China International Economic
and Trade Arbitration Commission (‘CIETAC’) and the Kuala Lumpur Regional
Centre for Arbitration (‘KLRCA’) being among the more prominent institutions.

Australia has its own international arbitration organisation. It is one of 
the oldest in the region having been established in 1985. The Australian
Centre for International Commercial Arbitration (‘ACICA’) is a non-profit
organisation supported by government, the legal profession and the 
business community.

In November 2004 ACICA took the initiative of forming an association of 
17 regional arbitral institutions called the Asia Pacific Regional Arbitration
Group (‘APRAG’). Since then membership of APRAG has grown to 29 arbitral
organisations from the Asia-Pacific region. APRAG aims to improve standards
and knowledge of international arbitration and makes submissions on
behalf of the region to national and international organisations. For more
information on APRAG visit www.aprag.org. 

An arbitral institution that is not affiliated with any particular State is the
International Centre for the Settlement of Investment Disputes (‘ICSID’).
ICSID is an autonomous international organisation with close ties to the
World Bank. It was created to facilitate the settlement of investment disputes
between governments and foreign investors (so-called Investor-State disputes).
Investor-State disputes are discussed further on page 14.
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Neutrality

A major attraction of international arbitration is that parties from different
countries can have their dispute heard in a forum separate from the courts 
of the country of either party. This avoids the appearance or possibility that
the decision maker may be partial towards one party on the basis of their
shared nationality.

In international arbitration sole arbitrators will almost invariably be of a 
different nationality to the parties. Where the tribunal consists of three 
arbitrators, the claimant and respondent will each appoint an arbitrator.
Party-appointed arbitrators may be nationals of the country of the appointing
party. However the chairman of a three member tribunal, appointed by 
an arbitral institution or the two party-appointed arbitrators, will invariably
be from a different country to the parties.

Further, in the international arena, the prospect of prosecuting or defending
a case through a foreign court system, using unfamiliar laws and procedures
before a judge of the same nationality as an opponent, is perceived as a
major disadvantage. International arbitration allows for a neutral forum for
the hearing of the arbitration and a decision of a neutral arbitrator. It also
provides an internationally well known, familiar and relatively simple procedure.
This avoids the pitfalls for the “foreign” and advantages to the “local” party
inherent in use of the usually complex and slow court procedures.

Flexible and efficient procedures

Recognition of the principle of party autonomy means international arbitral
procedure is inherently flexible and adaptable. This flexibility allows the 
parties and the tribunal to tailor the proceedings to the circumstances of
their particular dispute. This enables the parties to manage the costs of the
arbitral process more effectively than is the case with litigation.

These efficiency gains allow arbitration to be run more cost-effectively than
litigation, even allowing for the fact that arbitration has the added expenses
of the tribunal and hearing facilities. Again, this flexibility allows these costs
to be anticipated and managed by the parties. In any event they become 
relatively insignificant with an expeditious arbitration procedure, in contrast
to long drawn out litigation and the inherent difficulties in enforcing court
judgments internationally. 

Advantages of international arbitration
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International organisations, such as UNCITRAL and the International Bar
Association (‘IBA’) have drafted guidelines to assist in the conduct of 
international arbitrations. These cover, among other things, preliminary 
conferences, evidence and conflicts of interest.

Confidentiality of proceedings

Both the procedure and outcome of an international arbitration are private
and confidential under the law in many countries. Where this is not the 
position the parties may agree to privacy and confidentiality for these 
procedures and outcomes. In contrast, court proceedings are generally public.
The parties are not able to agree to a contrary position with litigation.

Straightforward enforcement of awards throughout the world

Perhaps the most significant advantage of international arbitration over other
methods of dispute resolution is the provision for enforcement of arbitral
awards throughout the world. As discussed on page 5, the New York Convention
requires a court of a contracting State to recognise and enforce an arbitral
award given in another contracting State (except in limited circumstances).
This provides a system for the global enforcement of foreign arbitral awards.

Court judgments cannot be enforced globally in this way. Neither can 
mediation settlement agreements unless they are able to be incorporated in
an arbitral award to which the New York Convention applies. Enforcement
of mediation settlement agreements by the courts leaves them with the same
problems as apply to international enforcement of judgments generally.
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Growth of international arbitration globally

Growth in the use of international arbitration

10

0

500

1000

1500

2000

2500

VIENNA

VANCOUVER

STOCKHOLM

SIAC

LCIA

KLRCA

KCAB

JCAA

ICC

HKIAC

AAA

'05'04'03'02'01'00'99'98'97'96'95'94'93'92

N
u

m
b

er
 o

f 
re

q
u

es
ts

 f
o

r 
ar

b
it

ra
ti

o
n

Fig 1 – Total requests for arbitration with major arbitral institutions

Statistics courtesy of HKIAC



Reasons for growth internationally

As can be seen in Figure 1, the number of arbitral proceedings administered
by international arbitral institutions has been growing rapidly over the 
last 20 years. Along with this each year there are a large number of arbitral 
proceedings conducted without the assistance of an arbitral institution 
(ad hoc arbitration) on which statistics are not available. 

There are many vivid examples of the growth of arbitration. The world’s
foremost arbitral institution, the ICC, received 337 requests for arbitration 
in 1992. In 2006 it received 593 requests. The AAA received 204 demands for
arbitration in 1992 and 580 demands in 2005. The CIETAC received 981 new
cases in 2006, up from 267 in 1992. These growing numbers reflect the 
preference of corporations conducting business across borders to resolve
their disputes through international arbitration. 

There are many reasons for this worldwide growth in arbitration. A recent
study 3 by PricewaterhouseCoopers in conjunction with the School of
International Arbitration, Centre for Commercial Law Studies, Queen Mary,
University of London, found that the two main reasons corporations preferred
international arbitration over litigation were the flexibility of arbitral 
procedure and the enforceability of arbitral awards. Two other advantages
that corporations considered important were the privacy of proceedings
and the ability of parties to select arbitrators suitable for resolving their 
particular dispute.
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Growth of international arbitration in the Asia-Pacific region

12

0

100

200

300

400

500

600

'06'05'04'03'02'01'00'99'98'97'96'95'94'93

SIAC

KLRCA

KCAB

JCAA

HKIAC

Fig 2 – Requests for arbitration lodged with major arbitral institutions in Asia

N
u

m
b

er
 o

f 
re

q
u

es
ts

 f
o

r 
ar

b
it

ra
ti

o
n

 lo
d

g
ed

Statistics courtesy of HKIAC



Reasons for growth in the Asia-Pacific region

The well-documented rise of Asian countries as economic powers has seen
an increase in international trade and investment in the region and, consequently,
an increased use of arbitration by parties from the region. Not only has the
proportion of parties to ICC arbitration from Asia risen from 3.9% in 1984 to
12.7% in 2004, but as mentioned previously the last 20 years have seen a
proliferation of regional arbitral institutions such as the HKIAC and the SIAC.
Figure 2 shows the rapid rise of these regional institutions as world centres
of international arbitration.

The growth of international arbitration in the Asia-Pacific region is fuelled 
both by the increase in cross-border trade and commerce in the region and
also the fear of some parochial local courts. Corporations doing business in
Asia have greater confidence that they will have a fair hearing before an
impartial decision maker in international arbitration as opposed to litigation
in the local courts of some countries. This fear is, naturally, not confined 
to this region.

Also there is great variation in the legal systems and approaches to dispute
resolution in different countries across Asia and the Pacific. For this reason
international arbitration is very attractive as it provides a “middle ground”
for parties often coming from vastly different legal backgrounds.
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What are Investor-State disputes?

There is a risk that foreign investors could incur serious losses as a consequence
of the acts of the State in which the investment has been made (often referred
to as the ‘Host State’). This is sometimes called political risk. Insurance may
be available, but is rarely a complete answer. Host governments may have
the benefit of immunities against suit and execution against their assets 
in their local courts. In addition, there is often no cause of action available 
to a foreign investor against a government for adverse treatment of its
investment. Such adverse treatment can include:

• expropriating the investment without compensation;

• enacting laws which discriminate against foreign investors in favour of
locals or nationals of other States;

• restricting the capacity of the foreign investor to repatriate profits or
withdraw capital (by taxation, currency laws or otherwise); or

• preventing staff movements to allow proper management of the investment.

Foreign investors and investments can obtain some protection from such
actions by Bilateral Investment Treaties (‘BITs’) and Free Trade Agreements
(‘FTAs’). 

BITs are treaties between two States in which they each grant certain rights
and protections to investors and investments from the other State. FTAs are
treaties between two or more States which reduce barriers to trade between
the party States and can also grant certain protections to investors and
investments from the other State(s).

Along with protecting foreign investors and investments, BITs (and some
FTAs) grant investors the right to enforce their rights under the BIT or FTA 
by taking the Host State to arbitration in a neutral forum (‘Investor-State
arbitration’). This is in contrast to the usual position in customary international
law where action against a State can generally only be taken by another
State and not an individual.

The use of arbitration to resolve 
Investor-State disputes
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Investor-State arbitration can be conducted with the assistance of an arbitral
institution or as ad hoc arbitration (i.e. without the assistance of an arbitral
institution). The most prominent institution in Investor-State arbitration is
ICSID. ICSID was established by the ICSID Convention which provides a system
for the settlement, by conciliation and arbitration, of investment disputes
between States which are parties to the Convention and nationals of other
States which are parties. As discussed previously Australia is a party to the
ICSID Convention.

ICSID is also able to administer Investor-State disputes where either the
investor’s home State or the Host State is not a party to the ICSID Convention.
This is through the ICSID Additional Facility Rules.

How Investor-State arbitration may be available to you

Broadly speaking, Investor-State arbitration can be available to a foreign
investor in two ways. The first is where the investor enters into a contract
directly with the Host State (such as with a large infrastructure project) and
that contract provides for disputes to be resolved by arbitration. 

The second way is where the investor has the benefit of a BIT or FTA which
gives the investor the right to bring an action directly against the Host State.
This is peculiar in arbitration as there does not need to be a contract
between the foreign investor and the Host State, but rather the BIT or FTA
constitutes a standing offer by the Host State to have disputes with certain
foreign investors resolved by arbitration. 

Since the first BIT was signed between Germany and Pakistan in 1959, the
number of BITs has exploded to 2,392 at the end of 2004. Over 2000 of 
these BITs were entered into after 1990. Australia has BITs in force with the
following States: Argentina, Chile, China, Czech Republic, Egypt, Hong Kong,
Hungary, India, Indonesia, Laos, Lithuania, Mexico, Pakistan, Papua New
Guinea, Peru, The Philippines, Poland, Romania, Uruguay and Vietnam.

Australia has also entered into FTAs with New Zealand (ANZCERTA),
Singapore, Thailand and the USA. The FTAs with Singapore and Thailand
both provide for Investor-State arbitration.

When investing abroad it is vital that investors consider the availability of
Investor-State arbitration as a means of managing political risk.
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ACICA’s arbitration services

ACICA is a non-profit public company that was established in 1985 with the
objects of supporting and facilitating international arbitration and promoting
Australia as a venue for international commercial arbitration. 

ACICA has a Board of Directors which is made up of prominent international
arbitrators and academics, and leading practitioners who specialise in 
international dispute resolution. 

ACICA’s directors are appointed by various bodies including the Law Council
of Australia, the Australian Bar Association, the Institute of Arbitrators and
Mediators Australia, the International Chamber of Commerce Australia, the
Attorney-General of Australia and the Attorney-General of NSW. Other
directors are appointed by the corporate members of ACICA and some are
ACICA Board nominees.

ACICA has eight corporate members, which are comprised of Australia’s
largest law firms and the world’s largest professional services organisation.
They are: Allens Arthur Robinson, Blake Dawson Waldron, Clayton Utz, 
Corrs Chambers Westgarth, Freehills, Mallesons Stephen Jaques, 
Minter Ellison and PricewaterhouseCoopers.

ACICA provides the following services:

• Administration of arbitration & mediation proceedings;

• Appointment of arbitrators and mediators;

• Information on experienced international arbitration & mediation practitioners;

• Information on arbitration & mediation agreements, rules and arbitration
law and practice;

• Assistance with hearing rooms, transcription, arbitration/mediation 
IT services and accommodation; and

• Educational services, including seminars and conferences.

ACICA has also recently promulgated a set of Mediation Rules. For more
information on ACICA, its services and its Rules, please visit www.acica.org.au.

ACICA and the ACICA Arbitration Rules
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The ACICA Arbitration Rules

ACICA has a set of arbitration rules which provide an advanced, efficient 
and flexible framework for the conduct of arbitrations supported by 
administrative services provided by ACICA. 

The ACICA Arbitration Rules were adopted in 2005 and have since gained
broad international acceptance and approval. The ACICA Rules contain a
number of innovative provisions which aim to allow arbitrations to proceed
more efficiently, as well as provisions designed to adapt the Rules to the
Australian common law. Such provisions deal with confidentiality, interim
measures of protection and the taking of evidence.

The Rules can be viewed on the ACICA website (www.acica.org.au) and hard
copies are available at each ACICA office. 

ACICA recommends the following arbitration clause: 

Any dispute, controversy or claim arising out of, relating to or in connection
with this contract, including any question regarding its existence, validity or
termination, shall be resolved by arbitration in accordance with the ACICA
Arbitration Rules. The seat of arbitration shall be Sydney, Australia [or choose
another city]. The language of the arbitration shall be English [or choose
another language]. The number of arbitrators shall be one [or three, or
delete this sentence and rely on Article 8 of the ACICA Arbitration Rules].
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The Australian Maritime and Transport Arbitration Commission

The Australian Maritime and Transport Arbitration Commission (AMTAC) was
officially launched on Thursday 26 April 2007 by Federal Attorney-General
Philip Ruddock. 

AMTAC is a Commission formed by ACICA which aims to:

• support and facilitate both international and domestic arbitration and
mediation in respect of maritime and transport disputes; and 

• promote Australia and the region as a recognised leader in maritime 
and transport scholarship, maritime affairs and commercial and maritime
dispute resolution. 

AMTAC will establish a register of arbitrators and mediators with particular
experience in the maritime and transport industries. AMTAC will also develop
a list of persons with technical expertise in maritime and transport matters
to act as assessors and expert witnesses. 
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Head Office
Australian Centre for 
International Commercial 
Arbitration 
Level 6, 50 Park Street
Sydney NSW 2000 
Australia
Tel: +61 2 9286 3591
Fax: +61 2 9267 3125

Melbourne Office
c/o Law Institute of Victoria
470 Bourke Street
Melbourne VIC 3000 
Australia
Tel: +61 3 9607 9476
Fax: +61 3 9629 8488

Perth Office
c/o Western Australian Institute 
of Dispute Management
Murdoch University
South Street
Murdoch WA 6150
Australia
Tel: +61 8 9360 7563

ACICA is proudly supported by its
Corporate Members

ACICA Contacts
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This publication was an initiative of the International Legal Services Advisory Council (ILSAC) 
and was supported by a grant from the Australian Government.

ACICA is not a law firm and does not provide legal advice. This publication is intended to 
provide general information about international arbitration and is, to the best of our knowledge,
current at the time of printing (August 2007). The contents of this publication do not constitute
legal advice and should not be relied upon as such. Specialist legal advice should be sought in 
particular matters. 

© 2007 Australian Centre for International Commercial Arbitration ACN 006 404 664.
All rights reserved.

1 United Nations Commission on International Trade Law, Status of conventions and model laws
A/CN.9/601 39th session, New York, 19 June–7 July 2006.

2 Commercial Arbitration Act 1984 (Vic); Commercial Arbitration Act 1984 (NSW); Commercial
Arbitration Act 1985 (WA); Commercial Arbitration Act 1985 (NT); Commercial Arbitration Act
1986 (ACT); Commercial Arbitration Act 1986 (SA); Commercial Arbitration Act 1986 (Tas); and
Commercial Arbitration Act 1990 (Qld).

3 International arbitration: Corporate attitudes and practices 2006, which can be viewed at
www.pwc.com/arbitrationstudy
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